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~ INTEREST OF AMiCI CuRiE

: The State of Texas and the other amici States have a strong in'terestin bcing
able to engage in noncompetitive valuc-for-value leases. Such leases often allow for
" pubiic lands to be developcd foi tiie enjoyment of all citizens ot virtuallv no cost to -
the State, to the benefit of | ali concerned. The State of Texas and the other ami’cz'
States are major proprietorsof public propefty, and have long had broad discretion
to engage in vélue—for—v'a_lue leases of public lands with organ'izotions such'as the Boy |
Scouts of America, without having to concem tnernselves as to whcther the leases
were awarded on a competitive or noncoinpeiitiVe' basisf The court bclow held that
providing 'allvalue-for-Vah'Je lease to an organization with.som.e ieligious aspects on :
a noncompetitive basis was pr‘ovi'di'ng aid to i'digion gcnerally, in violation of the
| vneuirality. principle of the Establishme_nt Clause. Should this faulty logic be adopted
| by o’ther.courts,. the State of Texas and the other amici States moy lose their discretion |
to award non'-compe'titive_value-for-v_aiine lecscs to civic organiiations that arguably
possess some religious aspects. The amici States havc a stro}n.g interest in ensuring
this does not happen, and that. States retain wide discretion to en_gage in value-for-
valne leases to promote the developnient of publlic lands in the ma'nner‘they Bélieve

best serves the public interest.
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Tb THE HONORABLE COURT OF A?PEALS FbR THE NINTH CIRCUIT:

: The Disti‘i_ct Court in this case -.ruled't.hat}a Cit_y"s decisiqn to proVi(ie two leases
to ths Boy 'Scouts AsSociat_ion of America on rion—compstitive. basis v-i(_)lated the
: ,Establishment Clause ofthe Unitéd States Constitution. The court beloizv reachsd this
conclusion by erroneously holding that the Boy Sci)uts_is areligious or.ganiz'atici)n for
- puri)oses‘ of Establishmen-t Clause analysis,.and by misreading the appli_cabile Supreme

Court precedent to require that all government value-for-value contracts provided to



' a;ggably religious orggnizations alsb be offered to secular organizations on similar
terms. The decision below unnecéssarily constrains the discretion of state and local
govemments to award value-for-value coﬁtracts on a non-competitive basis to
organizations that possess religious aspects when it is in the public int'ereét todoso,
and violates the very prjnciple of goifemment neutrality towards _religion that it
purports to uphold. For these reasons, the decision of the court below shOuld'be
reversed. |
STATEMENT OF THE ISSUES

~ Whether the Establishment Clause forbids state and local governments from
awarding v.alue-for-value leases of pﬁblic lands to fhe Boy Scouts of America and
sifnilar non-profit organizations Qn-' a noncompetiti{/e basis.

| STATEMENT OF THE CASE
The City of San Diego, like many state and local éovernments, has a history of

awarding value-for-value legses toa diverse group of nonprofit orgahi_zations. Thesé
noﬁproﬁt organiz.ati-ons generally offer. little or no cash in r‘eturﬁ for the lease:
Inétead, the lessees assist the Cify by developing and maintaining the pfoperty,
- generally for public use. Many leSse_es are religious groups, but many others are .
érganizations based on common ethnicity, country éf ‘origin, or cultural heritage. In

this case, the City awarded two value-for-value leases to the Boy Scouts Association



~ of America (“Boy Scbuts”). The City did so (in a nonciom‘pet_iﬁvé basis: In éne case,

- the Fiesta Island lease, the City reaiched its decision based on the fact that the de
Scouts had been identiﬁed' by a dedicated .committee as the organization best
pOsitioiled to irnprov.e'the propérty in ques'tion,. and in tlie other, the City simply
decided to renew an existing lease based on its positive prior experience in dealing
with the Boy Scbufs as 'alies'seé. In tlie_ case 6f’thie iease Af(i_rmFies.ta Island, the terms
of theilease iequired the ‘Bo.y Scoufs to provide funds for the construction and

' mairitenaiice of a community water park, .and to if_im'its opérations. In the céise ofthe
Bailbcia facility, the leaSé réquireci the Boy Scbpté-_to spend at ieasi $1 .7_mill_ion évér ‘
the next several years-‘ on improvemeiits. Both leases ‘.re'qu.ired the Boy Scouts_fo
allow aiil members of the pulilic to haize access to the facilities 1n question,' and

| prohibited the Boy Scouts from engaging iii discrimination in acciés_s to the properties

based on scouting membership, religion, or sexual orientation.



The bistrict Court struck down both léases under the ..Est'cllbllishmenf Clause.'
The District Cqurt first concluded Vthat the Boy Scouté isa reiigious or_ganizafion._ See
' Barnes-Wallacev. BoyScouts of Am., 275 F.Supp.2d 1259, 1270-73 (S.D. Cal. 2003);
| Barnes-Wallace v. BOJ; Scouts of Am., No. 00CV1726-, slip op. at 6 .n.2A_(S.D. Cal.. |
Apr. 12,2004) (Order Granting in Part and Dcnying in Part Further Cross-Motions
fof Sumxﬁary Judgment) .(“Slip Op.”). It then.cOnc-lude'd that the neutrality principle
ofthe EstaBlishrhent Clause prohibits the gfanting.of leasestoreligious organizétions
on a -noncompetiti.\}e basis; the court éxplained that “aid is [6nly] nc;utral if the
religious, irréligious, and areligious are equally eligible.” Slip Op. at 6; see also
Barnes- Wa'llace,v 275 F_.l Supp. | 2& at 1267. Because nthompetitive leases are

(virtually by definition) not offered to “abroadrange of récipients,” the District Court

1. The first of the District Court’s two opinions commenced neither with the usual
summarizing of the opinion that follows, nor by recmng the facts of the case or its procedural
history. Instead, the District Court began by summarizing and criticizing an unrelated Supreme
Court case—Boy Scouts of America v. Dale, 530 U.S. 640 (2000), in which the Supreme Court -
upheld the constitutional right of the Boy Scouts as a private, expressive organization to exclude gay
members from leadership roles. See Barnes-Wallace, 275 F.Supp.2d at 1263. This decision had no
- bearing on validity of the plaintiffs’ Establishment Clause claim, or any other issue then before the
District Court. In its ensuing discussion, the District Court expressly attacked the Boy Scouts’ policy
of excluding homosexuals and atheists from its leadership positions (a policy that was not before the
court) by proclaiming that “it is clear that the Boy Scouts of America’s strongly held private,
discriminatory beliefs are at odds with values requiring tolerance and inclusion in the public realm.

» Id. Thereafter, the District Court. expressly linked the current lawsuit with the unrelated
Supreme Court decision, by explaining that “lawsuits like this one are the predictable fallout from
the Boy Scouts’ victory before the Supreme Court.” Id. By publishing this unnecessary criticism
of the Supreme Court, the court below created the unfortunate impression that its disagreement with
the outcome of Dale may have played a role in its decision-making in the case at bar.

4 .



: conéluded that the reasonable observer would conclude that the leases were méant to
eﬁdorse the Boy Scout’s “inherently reiigiqus prﬁgrain and pfactices.” Slip Op. at 6,
13 (internal quotation omitted); see aiso Barnes-Wallace, 275 F.'Sﬁpp.Zd at 1274-
1276. The Boy Scouts fimely appealed. |

| B SUMMARY OF ARGUMENT
* The District Court erred in the .COncluding that state and local governments
cannot offer thg Boy Scouts (or similarly;situated nonprofit. orgahizations). a
nbndompetitive valﬁe-for—valu¢ lease, for at least two indépendent reasons. First,
cont.rary'to' the DiStric-t Court’s conclusion, the Boy Scouts of America is not an-
| .inherentlly ‘ feligiqus organization, The Boy Scouts 6f America is a nohproﬁt

B quanization that promotés good civic, mental, physical and emotional health among
its members, and does so in a way that is consistent with, ratﬁér than in oppositibﬁ to,

any religious teaching that.its members may receive from dther sources. The -

: Establishmth Clause does not mand;te State-sponsoréd atheism, and consequently
secﬁlar' activity is not conveﬁed in;cd sectarian abtiﬁity simply becaﬁse the sec:ular .'
activity in question is done ih a way that is consistent with any private sé_ctariah
_teéching that an individual may happen to receive elsew.hére; The District Court;s‘

determination that the Boy Scouts is areligious organization is inconsistent with both

_ the record in the case and Supreme Court precedent.
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Second, the District Court errqneously concluded that tixe netitraiity prinpiple
ofth‘e'Es-tabl,ishment Clauée could.be satisfied only'if anyv leases between the City and
the Boy Scoutsi were c_omﬁetitivg, and only if the Cify offered to vallow'interes'ted
" secular parties to leeise the property in question on the same.ténns as those offered to
the Boy Scouts. The Distrigt Court reaciled this erroneous conclusiori by making ihe
~ following mistake of logic: the United States éupreme Court has held “if A, then not

B.” Thérefore, the District Court concliided, “if not A, then the coilrt must hold B.”
To Wit,' the District Court correcﬂy recogniZed rhat the Supreme Court has held that
the Establishment .Clause’s. pri_n.c‘iple' of neutrality is not violated where government
financial aid i‘is _rrlade available by the govemmént td both réligious and seculeir'
| benéﬁciaries ona nondiéciriminatory basis.” However, this holding__cicies not imply,
| much less require (as_ the district court erroneouély concluded, see _Slip Op. at 6), thai
the reverse is also true—that all goVemment aid which is not made available to both
religious anci secuiar beneficiaries ori ai nondis_criminatory basis hecessarily violateis'
the Evsta:b_lishrneritACIalis-e (or as the .di.strict court phrésed it, “aid is neutral if the N
_ | religious, irreligious, and areligious are equally eligible.” Id.). Asaresult pf having -
miéread the appliéable Supreme Court précedent, the District Court issu’ed adecision
- that is tantaimount to a brightfline rule that state and local governments may riever

award noncompetitive contracts to organizations that might have some religious
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asiaect, bécauée noﬁéonipetitive coritracts -afe almost by definition not offered to
i otﬁers (whethe-r they be secular or religious) on .equal terms.  This forni_ of
diécrinﬁnation’ against feligious vorgar’iization.s in the kinds of contracts they may
receive is not only not fequired by the Establishment Clausé, but in fact violates the
véry neutrality principle it purports to impl‘ement.' The neutralify.principle, as
- developed by the 'SuprgnIé Court, would require any State offering noncompetifive
contracts to sevcu.lar groupé to extend the same “benefit” to religious organizations as |
.well.r Ii'or these reasons, the jﬁdgment of the coﬁrt below should be reversed.
ARGIJMENT |

| L THE DISTRICT COURT ERRED IN DETERMINING THAT THE BOY ScoursIs.
' A RELIGIOUS ORGANIZATION

: The District Court erred in concluding tIlat the Boy Scouts is a religious .
a 'org‘anization for purpbses of Establishrh_ent Clause analysis. The Boy Scouts is not
a church. Its Ieaders are not religious ﬁ-gures; The Boy Scouts does not promise any

. benefits in fhg afterlife (or supen_iatural benefits in this life) to aﬁyoﬁe who strfctly
follows its teachings. -The Boy Scouts and its membgfs.do not proselytize. VirtuaIly
all of the activiﬁes its members engage’ in are Secular in nature—~swimming, hiking,
.carﬁping, and the Iike. To bé sure, the Boy: Scouts tries to conduct these activities in

a manner that is consistent with, not in opposition to, any religious instruction its



members may receive from other sources. But While Submérging itéelf in America’s
broad ;eligibus tradition, rather tﬁan fighting against it, may make the Boy Séquts
l_inique in an increasingly secule_ir sociéty, it does not by and of itse.lf tr'anstrm the
Boy Scouts into.a religious Qfganization. |

~ The record in this case amply sﬁpﬁorts the conclusion that the_> District Court
~ simply iganed the impoﬁant distinction beMeen being a “reiigious” and “reli‘gion-
friendly” or_ganiiation.- The members of the Boy Scouts do not practice thé “Bby
Scouts” rc}igion. AS the District Court obseﬁed, the Boy. Scouts dpés not require
members to engage in daily 'réligious praCti'ces. Instead, the program “offers
opportun'ities for the daily practiqe' of feligion' by each indivi_dpa . Barnes-Wallace,
275 F. | Supp.2d at 1270 (emphasis added). Scout activities are An.oft' themselves
religious aqtivities. Iﬁstead, Scout activities are supposed to “inclu&e an opportunity
for members to méet their [own] rél_igious obligations.” Id. at 12_71. ‘While Scouts
have the opp»ortunity_ to join in prayér Iat mealf@ime, “no one i_ridividual is compelled _
~to participate.” Id. Scouts havé the 6ppoﬁunity to, but are _riot 60mpélled to, wear
their own private»religi‘o‘us émbiem on ‘the.ir uniform. See id. |

Members of the Béy Scouts é.re required to take an oath that requires them to

_. uphold théif duty to God and the country. But every President takes an oath béfore

taking office, yet the federal government could hardly be called a religious

8



organization. | Similarly, Scout Mas.ters occasionally meet with ﬁ;embefé of religious '
cpnimunitiés’ to discuss ways in ﬁhich to make Scouting cénsi_steﬁt with a.varie_ty' of
religious lifestyle;s.. See z'd.r The Boy Scouts also occasi_onally ﬁelps organize
nondenominational worship seﬁices for its members who deéire to participate. See
id.-at 1272. Yet _vafipus branches of the Uniteci Stétes Armed qucés also have
‘similar programs to assist fheir members who ;vish to pursue their own religion within
fhe‘coﬁtext' of these organizatioﬁs, but one would be hgrd pressed tq label the Unite,d
States Army ;15 a reiigious organization. The United Statés Constivtut'ion} does not
reduire the Boy Séou%s to elimin-ate‘ these aspects of its program, nor does it require °
“the Boy Scélllts ‘to schedule mandatdry activiﬁés on the moming of the Sa‘bbath,
immediate_ly cd_mmence éatiﬂg wh_eﬁ foodis sérved without an oﬁportuﬁifcy for prayer,
orto prohibit its members from wearing feligious insignia on their .ﬁnifor'ms, in order
. toavoid being deemed a “religious ofganizatiqn” for E.stablishmen_t Claﬁse pﬁfposeé.
And aside from fhe;s_e préceding ‘facts which show Qniy more th_ah that thé de
Scouts aesigns ité prpgréms to be religion-.fri_endly,'.not feligious in thei;’_own right-—é :
and there is nothing le;ft to sﬁppoft the District Court’s conclusion that the B_on Sqoqts '
is a religious organization, with .the. excépti_on qf a few statements made by the Boy
- Scouts in thé céurse of this'litiga'tion_,. stgtements W'h»ich the _District Cpurt improperly
interpréted "as' all .bu't concessions by the Boy Scoﬁts "c_hat it was a .reli.gious

9



organization_.. See id. at 1270. But the District Court used these statements 'enﬁr‘ely
6ut of context. When the Boy Scouts diséussed thingé like its “reii gious purp.c.>se’; and
“faith-based mission to serve young péople and their families,” zd, itdid notzthereby
concede the central issue of ther ce{se. These statements, like numerous others, must
be read in the context 'qf the Boy Scbuts asa civ.ic Organizatién fhat conducts its
programs in a manner consistent with the private religious beiiefs ‘Qf its members.
Stripped of this support, the Disfriét Court’s deteArminatioﬁ‘ that the Boy Scoufs isa
feligious organization is contrary to the e,vidence.and should be reversed. |
The District Court’s determination thgt the Boy Scouts is a “religious”
organization fof purposes of .an-Es.tablishment Claﬁse anal_ysié is aléo inconsistent
with the Supreme Court’s treatment of 'thé Boy Scouts in Boy Scouts of Americav.
Dale, 530 U.S. 640 (2000). In Dale, the Supreme Court rejected a claim brought by
an openly gay man fhat a state anti-discrimination law prevented the de Séouis from '
Withholding'd leadership position frorﬁ him on the grounds of his sexual prientation.
lThe- Supreme Court did so by finding, after a lengthy analysis, that the Boy Scouts
was an “expressive organizaﬁon” and that “the fércéd inclusion of Dale would
'signiﬁééntly alter,[that]-expreséibn.” Id at 65,6; None of this discussion would have
been necessary, and the coﬁﬁ ofappeals in Dale cbuld have been summarily reversed,

if the Boy Scouts were a religious organization; religious organizations have a well-
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e‘stablisheiI 'r‘ight. to make. employment décisions‘ with ljéspect to their leaders
consistent with the Free Exercise Clause. See, e.g., Kedroffv. Si. Nicholas Cathedr&l
" of Russian Orthodox Church in N. Am., 344 U.S. 94, 116 (1952) '(‘;Freedom to select
the clergy, where no improper methods of choice are proven, we t}unk, mustnowbe. -
saidto have federal constitutional protection as a part of the free éxe_rcise of religion
against state interférsnce.”). If the Boy Scouté is not a religious 'org'anization.for' o
purposes of the proteétiqn of the Free Exercise Cléus__e, it cannot be one for purpoées .
of béing subject to fhe rigors of thé Establishment .Clausé, b.ecaus.e' if the two are not
co-extensive, then if anything it is the deﬂnition of religi?)h coﬁtaine;d v&i_tﬁin the Free
_Exercis_e Clause that has the broader reach. See LAURENCE H TRIBE,‘AMERICAN
.-CONSTITU’.TIONAL LAW af 827-28 (1978). The decision 6f the.vDistr'ict Court that the
| Boy Scouts is a religious organization is inconsistent with the. SUpréfne Court’s
décisioﬁ in Dale, and should be réversed accordingly.
"Il THE DISTRICT COURT ERRED IN HOLDING THAT THE ESTABLISHMENT
* CLAUSE FORBIDS STATE AND LOCAL GOVERNMENTS FROM OFFERING NON-
COMPETITIVE LEASES TO ORGANIZATIONS WITH RELIGIOUS ASPECTS
The District Court erroneously 're.a"d Supreme Court precedenf as I'orbiddiﬁg '
state and local govemments from _offering non-competitive leases to érgaﬁizations
with religious aspects. As the I)ist_rict Courtgexpléined its decision, “[bly ehtering l'

into exclusive negotiationé with .the BSA-DPC without affording others a real
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opportunity to compete, the City effectiveiy prevented any secular groups ﬂom |
havihg an opportunity to obtain.the benefit.” 'Barnes-Wallace_, 275 F.Supp.2d at
1276_. Of course, the éame can be said with respect to any noncor_ﬁpeti_tive contract
a state or local government m.ight enter into with an organization With religious._
aspects. By deﬁnitioﬁ, a ndncompé_titix)e contract is not offered on the same terms to
other entities, whether t_hey be secular or secfarian. Consequently, to hold that the
leases that are the subject of .ihe present laws.u-it are i;nconstitutional because other
secular groups wefé not able to compete on fhe same tel;ms as the Boy Scouts is
éimply_ to hold thaf state and local governments are forbidden by the EstablisMent |

Clause from providing groups like the Boy Scotits with noncompetitive contracts.

- Noncompetitive contracts offered to religious organizations will never be “religion

neutral,” see id. at 1273, as that term is understood by the District Court, and as a

result offering a contract to a religious-organization on a less than competitive basis

- will alwdys violate the Establishment Clause imder_the District Court’s view. But the

Establishment Cla_use imposes no such categorical bar.

The District Court erroneously prevented the City from offering non--
competitive lease contracts to the Boy Scouts because it misread the applicable

Supreme Court. precedent. Contrary to tl_lé District Court’s impression, the

. Establishment Clause does not prevent state and local governments from offering

12



leases, even to religious organizations, unless “the leases have been made available

~ on a neitral basis” as a result of an open and competitive selection process. Id. at

1269-70. That new requirement was on grafted on to the Establishment Clause as a

' result of the District Court’s misreading of the Supreme Court’s decision in Mitchell .

' v. Helms, 530 U.S. 793 (2000), in which the Coﬁrt upheld a federal program
providing public funds to parochial schoolS. In that casé, the plurality explained that

-the appropriate Establishment Clause test is whether or not the program results in -

. indoctrination that is attributable to the state. In the context of the public funding of

pafochiall schools at issue in that case, the plurality observed that “if the religious, -

" irreligious, and areligious are all alike eligible for governmental aide, no one would

conclude that any indoctrination that any particular rec_ipient conducts has been done

at the behest of the go{femmen > Id. at 809." The majority did not, hoWever,. make

 the corresponding contra-positive statement—that any aid by the government that is

- not available to religious, irrelig-_ious, and areligious groups on equal terms would

necessarily violate ihe'Establishmént Clause. Rather, the natural implication of the

- Court’s statement is that there may be many ways in which the govefnment might

avoid being perceived, in the mind of the reasonable observer, as not being

responsible for any indoctrination that is conducted by the organization that is

_ benefitting from the government’s aid. A decision by the government to cast a broad

13



net, and distribute aid to éw’ide variety of seéular and sectariah beneficiaries, is but
~one of a panoply bf ways by which the governmeht may aifoid a’ny attribution of
indoctrinati.on.‘ As the Court explained, the “attributioh of indoc;crinafion is arelative
| question.” Id. The plﬁrality e\;en provided a concrete example of another .way by . -
.whichA thé - go_izemment can avoid such attribution: By ensuriﬁg' that “any
gévemmental aid that goés toa rgligious organization doés so ‘only as aresult of the
_ genuingly iAnd_epende_nt- énd private choices of individuals.._’” Id. at 810 (quoting
Agostini v. Felton, 521 U.S. 203, 226 (199:7)).‘ But in the opinion below, ény
qdrresponding .inqllliry as to whether the goveﬁnnent has avoidéd attribution by other
means is eﬁtirely lacki_ng. |
Moreover, Justice O’Connor’s concurrence in Miichell,- which is controlling
on the isSue, is even more clear with respect to this point thaﬁ was the plurality.
’ jusﬁce O’Connor’s COr_lcurrence explained that prior cése law had established thét'
“scrutiny of the manner‘in which a goVernment-aid program ideﬂtiﬁgs its recipi_enté- |
is important because ‘the criteria might thémsélvés have the effect of advancing
.rgligion by crea_ting a ﬁnan_cial incentive to undertake religious indoctrination.””
, Mitchell, 530 _U-.S. at--845. (Q’Connor, J., concurring) (emphasis added) (quoting-
Agostini, 521 U.S. at 23 1).. By using the word “important” rather than “disposifive”

or “decisive,” Justice O’Connor made clear that choosing recipients based on neutral,
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secular criteria was not an absolute requiremeﬁt of tﬁe Establish:hent' Clause.
Moreover, ] ustice O’Connor madé quite clgar that thg) rationale behind examining the
basis on which a 'govefm'nent program selecté its recipie,n_ts wés 'té ensure that the
program was creating no ﬁnancial incentive to undertake réligious indoctrination.
'That concern is not present in the facts of the instant case. On its face, the City’s
decision to give these two leases to the Boy Scéﬁts on a'noncon.lpetitive basis creates
0o financial incentive fc.).r any particular_ihdivi’dual to study religion.

Cénsequently, a]though the Dis.trict Court was correct in -Qoncluding that
government aid that is alloca’;ed on the Basié of neutral, secular criteria is
constitutional, it was. incorrect in éoncluding that this form of neutrality “is a
threshbld factor that must be met when the -governmént awardé aid to religious
-organization [sic]."’ Id at 1269. .The District Court was 1ik¢§yis¢ incorrect to |
conclude, “[w]hether a reasonable observef would perceive an advancement of
religion as a result of the ‘leases depends on whether the leases have been rhade |
available on a 'neufral baéis.” Id at 1269—70. 'fhis test is flawed because
- ﬁoncompetitive contrac£s a‘ré hcver “made available on- a neutral basis’;—any
constitutional analysi_s' done using this test is over as quickly-as it begins. Far from

neutral, noncompetitive contracts are almost always made avail_able on the basis of

some rare or unique attribute or.quality that is possessed by the lessee. That special
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quahty may be havrné a long-standmg relatlonshlp with the lessor a good h1story as -
A a tenant, possessing a w1de variety of resources that umquely situate the lessee to -
develop the property, or any one of e seemingly innumerable host of tanglble or
| intangible qualities thet make providing a contract to a le'.ssee, on a noncompetitive
b_asrs morevdes_;irable than awarding the contract to a stranger as a result of a fully
cornpetitive ﬁee-entemrise system, as lessors would Be inclined to do' in normal
crrcumstances Under the rule developed by the District Court, the United States
Constitution forblds state and local govemments from reachmg a reasoned decision
toawarda norlcompetitive contract to any religious orgarrization or_ org_anigation with
sane religious aspectg. In niany situations, such ad Where the govemp‘lep’r has e long-
etanding beneficial reletronship withl the organiza_tiorr in. question, such arule would -
‘be detrilriental to the publio interest.. Regardless, itis simply not the test that has been‘
- developed by the Svu'preme Court. |

The 'oOntrolling test is the Onev-artioula’ted_by. Justice O’Comror-in Mitéhell:
whether a reasonable observer vr/ould peroeive that the.two' leases will “result[] in
governmental indOctrination.” Mitchell, 530 U.S. at 846 (O’Connor, J., concurrrng).
Under that test, the two leeses granted by the city to trle Boy Scouts are entirely :
" oorlstitutior_lal. The reasorlable observer who understood that the City had entered

into-these value-for-value lease$ with the Boy Scouts would believe that the City did
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SO for'pin'poses of eﬁcouraging th¢ pﬁblic to engage in aquatic aéfivities elnd other
nature-related endeavors. " One reasonable obseﬁef would believe that the
.govefnment. had c;hbsen .the Boy Scouts»as' their lessee with respect to these two 1easés-
because the BO}; Scou_fs isin thé best position to develop those vp'rc‘)perties for use by .
_the public for those various leisure activities Moreover, as discussed above, the
record in this caée woﬁld not support a Iﬁnding that the Boy Scouts itself | is
.responsi.blel_,for lc.ondlilcting.any religiousli_ndoctrination——rather, the .reco'rd wc_)uld at
most support a ﬁﬁding that tﬁe Boy Scbuts conducts its acti'viti_es ina m'annerlnot
inconsistent with the religious féiths of its members. .If the Boy.S_cogts't.h_emselves
~donot engagé in religiOUS indlpctrin'ation, it follpWs a fortz'grari _tha't th¢ government
_doés not engage in any indoctrination by brbvidin‘g assi-sta-nqe to thc Boy ‘Scou'ts. in-
theif scoﬁting endeavors; | |

E The rule deVel.oped by .th'e District _Court,' .céteg.orically :pr_evénting the
government from providi;ig_ leaseé to religious orgahizations or organizations Witfl
religious aspects, is flawed for the additiohal reasbﬁ that it violates the ver}" neutrality
principlé it purports to uphold. Uﬁder the District Court’s test, it is unconstitutional
for a state or lo'calj govemﬁlent to pro'vide noncompetitive contracts to religioﬁs

~ organizations because it is not also offering those same contracts to non-religious
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' gove‘rnments offering such contracts to nqn?religious organizations. As‘suming for
| purposes of argument that the District Court is correct in labeling these sorts of
noncompetitive contraéts asa gqveminent benefit, the Distrigt Court has perversely
created a rule that‘ would allow this government beneﬁt to flow only to gecu_lar_
organizationé. Wi%olding the access of religious group’s., but n§t non-religious
ones, io noncompetitive contracts _“leaye[s] an impennisSiBle perception thatreligious
activities are d_isfavoréd.” Rosenberger v. Rector & Visitors of the Univ. of Va., .5‘15
U.S. 819, 846 (1995) (O’Connor, J ., concurring). And tﬁis rule is no less pernicioué
in effect than a fule’ whereby a school distfict makes ‘its rooms available for
extracurricﬁlar use only to secular ofgarﬁzations, and ﬁot to réligious ones. The
Suprerhe Court has previously held that the latter rule v.iOIates the ncutfality principle |
of the Esiablishmenf Clause, see, e.g., Lamb's Chapel v. Ctr. 'quiches Union- Eree
Sch. Dist., 508 US 384 (1993), aﬁd thé Distl'ict Court’s proposed constitutional rule
- is equally unconstitutional. - |

CONCLUSION

For the foregoing reasohs, the judgment of the District Court should be

reversed.

18



Respeé_t’fully submitted,

GREG ABBOTT
. Attorney General of Texas -

BARRY R. McBEE - .
- First Assistant Attorney General

EDWARD D. BURBACH
Deputy Attorney General, Litigation

' R. TED CRUZ
Solicitor Qeneral

MATTHEW F. STOWE .
Deputy Solicitor General

‘Texas Bar No. 24013583

Office of the Attorney General
P.O. Box 12548, Capitol Station
Austin, Texas 78711-2548

[Tel.] 512/936-1700

{Fax] 512/474-2697

. COUNSEL FOR THE STATE AS
AMICI CURUE

19



" CERTIFICATE OF SERVICE

The undersigned counsel of record does hereby certify that a true and correct
" copy of the Brief of the State as Amici Curiae was served via UPS (Next Day Air

Delivery), on February 22, 2005, to:

Jordan C. Budd-

Elvira Cacciavillani:

ACLU Foundation of San Diego
& Imperial Counties

0. Box 87131

San Diego, California 92138-7131

John Peter Mullen

San Diego City Attorney’s Office
1200 Third Avenue, Suite 1200 .
San Diego, California 92101

Charles Avrith

Alicia Mew

Hughes, Hubbard & Reed LLP

350 South Grand Avenue, 36th Floor
Los Angeles, California 90071-3442

George A. Davidson |
Carla A. Kerr
Hughes, Hubbard & Reed LLP

One Battery Park Plaza
NeVV Varlr T\Tnvr Vnr]r InnOA IA.Q’)

Scott Christensen
Hughes, Hubbard & Reed LLP

1775 I Street, N.W.
Washlngton D.C. 20006- 2401

Counsel also certifies that on February 22, 2005, 15 coples the Brief of the
. State as Amici Curiae was dlspatched to the clerk, as addressed below, via UPS N ext

Day Air Delivery):

' Clerk

- U.S. Court of Appeals for the Nlnth Circuit

‘95 Seventh Street
" San Francisco, California 94103-1526

W&ﬁ;@%

Matthew F. Stowe

20



o CERTIFICATE OF COMPLIANCE .
Pursuant to Fed. R. App. P. 32(a)(7)(C) and Circuit Rule 32-1 for
- Case. Number 04-55732 :

1..  Icertify that: .

[X] Pursuant to Fed. R. App. P. 29(d) and 9th Cir. R. 32-1, the attached

amicus briefis proportlonally spaced hasa typeface of 14 points or more - |

and contalns 7000 or less

or is

[] Monospaced has 10 5 or fewer characters per inch and contains not more
than either 7000 words or 650 lines of text, ’ '

or is

[ 1 Notsubject to the type-volume limitations because it is an amicus brief of
no mote than 15 pages and complies with Fed. R..App. 32(a)(1)(5).

Matthew F. Stowe

~ ATTORNEY FOR THE STATE AS
AMICI CURIAE

" Dated: February 22,-2005

21





