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Thémas More Law Center is a not-for?proﬁt corporation and does not have
any parent corporation and no publicly held corporation owné 10% or more of its

stock.
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STATEMENT OF IDENTITY AND ]NTEREST
OF AMICUS CURIAE

The Thomas More Law Center is a national, not-for-pfoﬁt public interest
law firm based in Ann Arbor, Michigan. The Thomas More Law. Ceﬁter is
dedicated to defending and promoting thé religidus freedom of Christiané, time-
honored family values, and the sanctity of human life. The Thomas More Law
Center accémplishes these goals on behalf of the citizens of the United States
through lifigation, education, and related activities'.

The United States Supreme Court has rec_oénized that litigation by publicr
interest law firms such as the Thomas Mofe Law Center is a form 6f political
expression and ass_ociatidn and is ofteﬁ the desirable and orderly way of resolving
~ disputes of broad publ»ic interest and obtéining vindication of fundamental rights.

: The Thomas More Law Centei seeks to defend the expression of mdral
values in the public square. The "Thoma.ts More Lsz Center has a uniquely
Catholic identity as a public interest law firm. As such, its actiohs are guided by
the universal and consistent moral téachings of the Roman Catholic faith. As part
of its mission, the Thomas More Law Center defends the constitutional rights of
freedom of expression, freedom of associaﬁpn, and the free exercise of religion of
groups and individuals who engage in expressive.assoéiation on moral grounds.
The district court’s decision in this case, which punishes the Boy Scouts of

America for holding and expressing moral values in theistic terms and for holding



moral values as an organization that happen to comport w1th the moral values of _i
some religions,' is a profound ihreat,to the constitutional rights of those _private,
nonsectarian organiéations thét hold similar institutional values.

The Thomas More Law Center appears as amicus curiae in support of
Defendants-Appellees/Cross-Appellants Boy Scouts of Amenca and Desert
- Pacifica Council, Boy Scouts of Amenca (collectively referred to as “Boy Scouts™)

and urges this Cuurt io reverse the judgineut o | the district court insofar as it grants
relief to Plaintiffs-Appellants/Cross-Appellees and further urges this Court to grant -
sunimary' judgment in favor of the Boys Scouts and dismiss the complaint.

SUMMARY OF THE ARGUMENT

“Less than five years ago, in Boy Scouts of Arizeriea v. Dale, 530 U.S. 640
(2000), the United States Supreme Court held that the Boy Scouts had a First
Amendment right of expressive association to exclude avowed homosexual leaders
from its membership.‘ This internal membership er_iterion is consistent with the
institutional values of the Boy Scouts, and it is undoubtedly consistent with the
moral values espoused by many people of faith. |

' The mission of the.Boy'Scouts is “to prepare young people to make ethical
and meral choices-over their lifetimes by instilling in them ihe values of the Scout
Oath and Law.” Such velues include trustworthiness, loyalty, helpfulness,

obedience, and reverence. - These traditional moral values likewise comport with



the moral values of many religions. These values and membersﬁp criteria are
impdrtant and inseparable elements of the Boy Scout’s- consti.tutionélly prbtected
right of expressive association. However, because the Boy Scouts, a nonsectarian
6rganization,. holds and expresses broad values that happen to comport with certain
‘religious values or are expressed in theistic terms, the dist_ricf court is denying them |
'the ability to lease from the City of San Diego' two parcels of park property for the
secular purpose of providing inexpensive outdoot activities for the City’s yoﬁth. In
effect, the Boy ‘Scouts are béing’ punished for holding and expressing certain
institﬁtional values—those that are expressed in theistic terms or that happén to
coincide with the values held by peopl.e of faith. |

Through its decision, the district coﬁrt is 'proh.ibiting the Boy Scouts, a
private, nonsectarian organization that holds and expresses traditional moral
values, from negotiating and contracting with the City of San Diego, a government
entity, because, according to the district court, the organiiation”s “private” speech
and ekpressive association would result in the government establishing religion. -
This decision is unfortunately a thinly veiled coﬁtinuation of the hostility toward
the Boy Scouts because_ of their success in the Dale case and because of the
traditional moral values that this organization espoﬁ_ses.l Indeed, the rdistrict

court’s decision punishes the Boy Scouts for its constitutionally protected right of |

' This is evident from the district court’s obsession with characterizing the Boy
Scout’s policies as “anti-agnostic and anti-atheist” and as “discriminatory.”
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expressive association. Moreover, this decision is contrary to the well-established

law respecting the dlfference between government speech endorsing rehglon

which is forbidden by the Estabhshment Clause and pnvate speech endorsmg
| religion which is protected by the Free Speech and Free Exercise clauses.

Given the nature of the underlying dispute and the prlmary justification for
the d1stnct court’s hostile decision toward the Boy Scouts which threatens to taint
" ail future government negotiations and contracts with the Boy Scouis because of
the Boy Sc_out"s policies that embody and preserve its organizational '\'ralues, the .
district court’s decision plainly undermines the First Amendment rights to
expressive association, free speech, and free exercise of religion. 'i‘his decision
adverSely affects the fundamental rights of the Boy Scouts, and it has far reaching
implications that could threaten the constitutional rights of organizations that seek
to promote and preserve their organizational Values,‘ ‘particularly those with
traditional moral values. that happen to comport with the rnoral values of people of
faith. .

In the final analysis, this Court should reverse the district court in so far as it
grants relief to Plaintiffs-Appellants and grant summary judgment for the Boy -
Scouts, dismissing the complaint, because the district court’s decision conﬂicts _

- with the many decisions that protect the freedom of expressive association.

Moreover, the d1str1ct court’s decision threatens to open the door to further indirect |



attacks against organizafions with faith-based values that"engage in the protected
rights of expressive association, fréé speeph, and the free exercise of religion.
ARGUMENT

The district court’s decision threatens to eviscerate the protectibns of the
First Amendment, barticularly for th;)se who engage in expressiye association
based on moral groﬁnds that comport with certaiﬁ faith-based convictions. The
iinplicétions of thus decisioﬁ reach far beyoud ilie parties invoived in tﬁe present
litigation. Indeed, permitting this decision to stand would open the door for
governmental actioﬁ that seeks to advance a political agenda by forcing thoSe who
oppose it to relinquish their constitutionally protected views, beliefs, and practices
in exchange for a government benefit that was otherwise available. As this case
demonstrates, this is pmicularly troubling for organizatiphs with traditional moral
values, such as the Boy Scouts, and for other private, honsectarian organizations
that 'espouse traditiona1 values. |

“Among the rights protected by the First Amendment is the right of
individuals to associate to further their personal beliefs. While the freedom of
aschiation is not explicitly set out in the Amendment, it has long been held 0 }be
implicit in the freedom of speech, assembly, and petition.” Healy v. Ja;ﬁes, 408
U.S. 169, 181 (1972) (citations omitted). Thié right includes,_ for example, the

right of the Boy Scouts to exclude avowed homosexual leaders from its |



membership and to express traditional moral values in theistic terms. See Boy
Scouts bf America v. Dale, 530 U.S. 640 (2000). The United States Supreme Court
has previously held that this right is unconstitutibnally burdened by such actions as
the denial of official campus recognition, without justification, to college
organizations, see Healy, 408 U.S. at 181, requiring disclosﬁre of an organization’s
- membership lists even though the sta‘?e had not taken any direct action to restrict
the members’ righi io associate freely, see NAACP v. Alabama ex rel. Paitersori,
357 U.S. 449, 461 .(1958), and conditioning a veterans’ parade permit on the
inclusion in the parade of persons whose views the veterans did.:not wish -to have
identified with their expression, see Hurley v. Iri’sh-Aﬁerican Gay, Lésbian, &-
Bisexual Group of Boston, 515 U.S. 557 (1995). Here, the district court is granting
a license to Plaintiffs and future government officials who disagree with the Boy
Scouts’ membership policies and moral values to exclude the Boy Scouts frdm full
participation in government programs. Conditioning participation in a government
program—for example, negotiating a lease for parkland—on the Boy. Scouts’
surrendering of their &aditional ﬁorai values and thus their constimﬁonal right to
expressive association is forcing the Boy Scouts to “pay a price” for exercising
their First Amendment rights.

The United States Supreme Court has .consist'ently voided efforts to

- condition eligibility for access to government benefits or programs on the waiver



of ﬁmdaméntal rights. Thus, for example, in Rutan v. Republican Party of Illinios,
497 U.S. 62 (1990), the Court struck down a govemor’s executive order designed :
to ensure that hiring, rehiring; transfer, and promotion was limited to employees
with connections to the Republican Party, speciﬁcally rejecting the assertion that
- conditioning emnloyment decisions on political associetion was permissible
because no employee had a right to the benefits at issue. The Court wrote:

For at least a quarter-'century; this Court has made clear that even
though a person has no right to 5 valuable governmental benefit and
even though the government may deny him the benefit for any
number of reasons, there are some reoson& upon which .the
governmen't may not.fely. It may noi deny' a benefit to a person on a
basis that infringes his constitutionally protected interest—especially,
his interest in ﬁeedom of speech. Forv if the government could deny a
benefit to a person because of his constitutionally protected speech or
associqtions, his exercise of those freedoms would in eﬁect’ be
penalized and inhibited. Thisl would allow the government to produce

a result that it could not command directly.
Id. at 72 (internal quotation, brackets, and citations omitted) (emphasis added); see
Perry v. Sindérman, 408 U.S. 593, 598 (1972) (noting that government may not

condition public employment opportunities on waiver of First Amendment rights);



Aptheker v. Secretary of State, 378 U.S. 500 (1964). (withholding passport of
Communist Party member violated freedom of association); Speiser v. Randall, |
357 U.S. 513 (1958) (holding that tax exemption conditioned on applicant’s pledge
not to advocate forcible overthrow of government was unconstitutional); see also
Lac Vieux Desert Band of Lake Superior Chippewa fndians v. Michigan Gaming
Control Board, 172 F.3d 397, 409 (6th‘Cir. 1'9'99) (stating thaf"‘governmen_t may |
not deny a benefit to a peison on a basis that iﬁﬁ“iﬁges his constitutionally
protected interests—especially his interest. in freedom of spéech”) (internal
- quotations and citations omitted).

In Healey v. James, 408 U.S. 169, 181-82 (1972), the Supreﬁle Court
acknowlédged that the denial of the use of campus facilities, including the use of
campus bulletin boards and the school newspaper, Were not insubstantial
impediments to the associational rights of a college organization. The. Court
rejected the argument that the campus organization’s First Amendment rights were
not violated because thé denial Qf official recognition d1d not deter in any material
way the individual advocacy of the member’s personal beliefs. See id. at 182-83.
Moreover, it was of né moment to the Court’s analysis that the campus
organization members could still meet as a group off campus, distribute} written
| materials off campus, and meet together informally on campus as individuals. Id.

In fact, the Court “concede[d] . . . that the administration ‘ha[d] taken no direct



action . . . to restrict.the rights of (petitioners) to associate freely . . . J? Id
(quoting NAACP, 357 U.S. at 461). -

By analogy, Plaintiffs in this case convinced thé district court to do what
Healey férbi-ds, namely, to deny the Boy Scouts use of facilities on an equal basis
with othef expressive organizations iﬁ San Diego. The denial of the Boy Scouts
right to form a lease agreement with the City WOﬁld significantly impair the Boy

> . LS T :

Scouts’ associational righits and impede their ability’tdcontinue offering prograins
that benefit the yoﬁth of San Diego.

The Healey decision makes clear that “the Constitution’s protection is not
limited to direct interference with fundamental rights.” Id. at 183. Ac’knbwledging
its holding in NAACP v. Alabama ex rel. Pattérson, the Court stated,

The requirement in [NAACP v. Alabama ex rel. Patterson] that the

NAACP disclose its membership lists was found to be an

impermissible, though indirect, infringement of the member’s

associational rights. Likewise, in this case, the group’s possible
ability to exist outside the campus community does not ameliorate
significantly the disabilities imposed by the President’s action. We

are not free to disregard the practicai realitieé. Mr. Justice Stewart has

made the salient point: “Freedom such as these are protected not only

against Héavyéhéﬁaea"ﬁbﬁt?il**éftiaéks“, ‘but also from being stifled by



more subtle governmental interference.” Bates_'v. City of Little Rock,'

361 U.S. 516, 523 (1960).
Heaiy, 408 U.S. at 183.

| In fhe present case, the district ;:ourt has improperly branded the Boy Scouts

as a “rcligion” because of its traditional moral values ahd theﬁ employed the
“separation of church and state” mantra to punish the Boy Scouts for espousing
values inat the districf court and Plaintiffs plainly disagreed with.> This cieariy
€IToneous decisibh, if left to stand, threatens tﬁe continued viability and existence
of the Boy. Scouts in a far more significant . and meaningful wéy than denying a
college organization access to campué meeting facilities, bulletin boards, and the
school newspap_er.

AAddit}ionally, the district court’s decision ignores and indeed obliterates the
fundamental principle of First Amendment 'jurisprudence that reéognizes the
“crucial difference between government speech endorsing religion, which the

Establishment Clause forbids, and private speech endorsing religion, which the

2 1t is clear that the City of San Diego is not providing even the appearance of
preferential treatment to the Boy Scouts by negotiating a lease in a manner similar
to the City’s lease negotiations with Girl Scouts, Hillel of San Diego, Black Police
Officers Association, YMCA, San Diego Hebrew Day School, Sherman Heights -

Community Center, Neighborhood House Association, and Japanese Fnendshlp
Garden, among others
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Free Speech and Free Exercise Clause protect.” See Board of Educ. v. Mergens,
| 496 U.S. 226, 250 (1990).

Like the right to expressive association, the right to freedom of speech and
the free exercise of religion are made vulnerablg to unconstitutional attacks by the
district céurt’s decision. The Boy Scouts is an organization that embodies
“traditional values,” and by reason of these vélues, it at times expresses 1ts message
in theistic terms. Similar in ceriain Iespecis i ine Boy Scouis, there are many
nonsectarién organiiations.that adhere to certain values, which one could describe
as “traditional,” because of the organization’s religious beliefs, practices, customs,
and traditions. Forcing an organization with a Catholic identity, for example, to
forego its basic values, beliefs, and practices as a condition for paﬁicipating ina
govérnment program for which it would otherwise be eligible would clearly
abridge the organization’s First Amendment rights to freedom of speech and the
free exercise of religion, not to mention the organization’s right to expressive

_association. .

3 The Court in Mergens further states, “We think that secondary school students are
mature enough and are likely to understand that a school does not endorse or
support student speech that it merely permits on a nondiscriminatory basis.”
Mergens, 490 U.S. at 250. Certainly, if secondary school students are capable of
_ differentiating between endorsement and passive permission, then so too can the
- citizens of San Diego, and an objective reasonable observer, understand that the

City’s lease arrangement with the Boy Scouts is a neutral, endorsement-free
agreement. -

11



In Lamb’s Chapel v. 'Cénter Moriches Union Free Sch. Dist., 508 U.S. 384
(1993), the Sﬁpreme Court .held that the school district violated the Free Speech
| Clause of the First Amendment by denying the church accéss to school prenﬁSes to
exhibit a film series on 'family and child-rear_ing issués,‘ ;olely beé_au_se the film
dealt with the éubje§t from a religious -viewpoint.’ As the Supreme Court noted,
“The principle that has emerged from our cases ‘is that the First Amendment
forbids the go#ernme‘t to Tegulate speech in ways that favor some viewpoints or
ideaslat the expénSe of others.”” Id. at 394 ((iuoting City Council of Los Angeles v.
Taxpayers for Vincent, 466 U.S. 789, 804 (1984)).

In this cése, fhe district court’s decision would prbhibit the Boy Scouts from
having access to gbvemment property because of itsivie'wpo.int on certairi matters
that héppen to comport with | the viewpoint of certain people of faith. By
: improperly casting the Boy Scouts as a “religion™ because it espéuses institutional

values in theistic terms and then using this impropef label to employ a “separati_on-
of church and state” analysis, the distri?:t court decision threatens to remove from
“the public square those viewpoints on important social issues. that are consistent

~with religious beliefs and values. The negative ‘impact of the district court’s

* In this case, the City of San Diego has a clear history of respecting the rights of
~ expressive organizations to have access to public facilities regardless of viewpoint.
The district court’s decision permits a third-party to interfere with the proper
1interaction between the City and the Boy Scouts because -the third-party disagrees

with the Boy Scouts’ viewpoint. This pernicious result finds no basis in fact or
law. : : '

12



decision on the First Amendment right to freedom of speech for organizations such
as the Bay Scouts is plain. |

And while the Boy Scouts _vis not a religion, it is an association committed to
its traditional moral values and is cbniposed of persons who believe in God.
Included in its membership are ‘boy.s- of yirtually every religious faith. As
_mémbers, they pfomise to do one’s “duty to God” and‘to be “reverent,” which is
| part of iheir constitutionally protected expressive association. The district court’s
decision in effect would compel these individual rhembers of the Boy Scouts to
surrender their personall convictions as a condition to their association with the Boy
Scouts. This violates these members’ right to expfessive association, asv discussed
above, and has profound implications involving the ﬁee exercise of religion.

“The free exercise of religion means, first aﬁd foremost, the right to believe
and profess wﬁatever religious doctrine one desjres.” Employment Div. v. Smith,
494 U.S. 872, 877 (1990). The First Amendment excludes all “governmental
regulation of religious beliefs.” Sherbert v. Verner, 374 U.S. 398, 402 (1963). As
~such, “[t]he government may not compel affirmation of religious beliefs, punish
the expression of religious doctrine it believes to be false . . . or lend its power to
one or the other side in controversies over religious authority or dogma.”

Employment Div., 494 U.S. at 877 (internal citations omitted). Likewise, the

government may not impose special restrictions or disabilities on the basis of

13



religious beliefs. See generally McDaniel v. Paty, 435. US 618 (1978). “The Free
Exercise Clause categoriqally prohibits go;rernment from.regﬁlating, prohibiting,
or rewarding religious beliefs as such.” Id. at 626; see-dlso Cantwell v. State of
Connecticut, 310 U.S. _296, 303 (1940) (statif;g that the Frcé Exercise Clause
embraces two concépts, the freedom to believe and the freedom to act, and that
“freedom of conscience . . . cannot be réstricted by law”).. Indeed, the Free

Exercise Clause even forbids “subtie depariures irom wveuirality, and covert

- suppression of particular religidus beliefs.” Church of the Lukumi Babalu Aye, Inc.

v. City of Hialeah, 508 U.S. 520, 534 (1993) (internal quotations and citations
omitted).

The United States Supreme Court has long held that when the government |
places ifs power, prestige, and support “behind a particular religious belief, }the'
indirect coercive preséure upon religious minorities to conform to the prévailing
ofﬁcié.lly approved religion is plain.” Engel v. Vitalé, 37Q U.S. 4'21,’ 431 (1962).

As the Coﬁrt stated in City of Hialeah, |

Official action that targé_ts religious conduct for disﬁncﬁve treatment

cannot be shielded by mere compliance with the requiremenf of facial

neu,tralify. The Free Exercise Cléuse .pro.tects against governmentél

hostility that is masked, as well as overt. “The Court must survey

meticulously the circumstances of governmental categories to

14



eliminate, as it were, religious gerrymanders.” Walz v. Tax Comm’n

of New Yo;‘k City, 3.97 U.S. 664, 696 (1970) (Harlan,n I, oonourﬂng).
City of Hialeah, 508 U.S. at 534. |

This convergence of oontrolling legal principles under the free speech and
free exercise provisioné yields one consistent result. Just as the government cannot
reqoire‘the Boy Scouts to relinquish its right to rfreie speech and association in
exchange for o government benefit or pariicipation in a government pfogram, 'S0
too the government cannot recjuire a religioﬁs-based organization, for. example, to
relinquish its free exercise right as a condition for receipt of a govemmenf benefit.
However, the district couft’-s decision gives govemmenf the power to do indirectly |
that which it cannot do directly—interfere with fundamental rights. This .decision
threatens to open the flank of organizations that hold traditional moral values that
are inconsistent with the prevailing, “politically correct” views of government
officials and others and expose these organizations fo indirect attacks against their
fundamental rights. As the Supreme Court acknowledged in another context, “If
there is any fixed star in our constitutionai constellation, it is that no official, high
or petfy, can prescribe whot shall be orthodox in politics, oationalism, feligion, or
other matters of opinion . . ..” West Virginia‘State Bd. of Educ. v. Bameﬁe, 319
U.S. 624, 642 (1943). As such, no district court should give license to government -

officials or third-parties to exclude organizations from participating in government

15



programs or ha\}ing access to government facilities conditioned ~on the
relinquishment of certain values and beliefs that the government and the third-party
dislike. |

According t6 ‘well-established precedent, 'the First Amendment pfotects the
Boy Scouts and other such vorganilzations from indirect as well as direct attacks
against their fundamental rights. The district court’s decision is in direct conflict
with ihis precedent and should therefore be reversed and judgment entered in favor

of the Boy Scouts.

CONCLUSION
This Court should reverse the district court for the reasons stated above and in

the Boy Scouts’ brief.

Respectfully submitted,

Robert J. Muise, Esq. \ |

Julie Shotzbarger, Esq.

THOMAS MORE LAW CENTER
24 Frank Lloyd Wright Drive

P.O. Box 393

Ann Arbor, Michigan 48106

(734) 827-2001
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Thomas More Law Center
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